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Your speaker tonight:

Darron Jacobs,
Senior Associate Director for Trett Consulting
Dip Surv, Dip Arb, MRICS and FCIArb

Darron is a chartered quantity surveyor and qualified arbitrator, with strong and 
varied commercial, contractual and analytical skills. He is experienced in contract 
drafting, negotiation and compliance.  He is an expert in project and sub-contractor 
control systems and tender risk analysis. All with a broad experience of heavy 
industrial plants, upstream oil and gas projects (including FPSOs, semi-
submersibles, hulls and sub-sea pipelines) and downstream refinery turn around 
projects, all working in multi-national teams.  He has undertaken multi-million US$ 
claim preparation, defence, evaluation and settlement, coupled with dispute 
resolution and arbitration/litigation support services. He has worked in Egypt, USA, 
Brazil, New Zealand and the UK. 
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Background

� Trett Consulting is an international multi-disciplinary firm founded in 1977, with the 
aim of providing specialist commercial management and planning services to the 
engineering and construction industries worldwide.

� The essence of our business is to provide distinctive commercial and contract 
consultancy services aimed at investigating, reporting on and providing solutions 
for contractual, financial and management problems within these industries.

� Our worldwide presence allows us to work with clients and be involved in projects 
on a global scale. Yet the size and nature of our individual offices allows us to 
provide a tailored, personalised offer to each client, depending on their 
requirements.

� On 1 April 2008, we became a subsidiary of the Grontmij group but will continue 
to trade independently under the name Trett Consulting with no senior 
management changes. 
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Our Services

Dispute Resolution Services
� Claims preparation
� Expert Witness Reports
� Assistance in arbitration
� Etc.

Commercial Management Services
� Tender strategy and analysis
� Project administration
� Final account strategies
� Etc.

Planning and Project Management Services
� Overall project management
� Planning / programming advice
� Project Strategy
� Etc.
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Industry Experience

� Building works

� Civil and marine engineering works

� Mechanical and electrical engineering services

� Oil and gas production facilities

� Petrochemical and process plants

� Power generation and transmission projects

� Shipbuilding, ship repair and conversion
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Our Clients
� Solicitors

� Owners, developers and investors 

� Government departments and local authorities 

� Banks and other financial institutions 

� Contractors and sub-contractors

� Consultants, architects and project manager

� Accountants and insolvency practitioners

� Manufacturers
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The Types of Claim Normally 
Encountered in the Upstream Oil 

& Gas Sector

“know thy enemy”
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Claims – Introduction …

Knowledge of the different construction claim types allows parties to contracts to recognize 
potential claims situations. This recognition can protect the parties from incurring losses and 
assist in recovering compensation. Many of the claim types discussed are interrelated, and 
frequently more than one of them may pertain to a particular situation. 

For all the claim situations described herein, the separate parties must notify each other in a 
timely manner as soon as a claims situation arises. Failure to notify the concerned parties 
merely delays the resolution of the claim issue. Likewise, clear and sufficient documentation
of all facts related to the claim situation is an imperative aspect of equitable resolution of the 
dispute. Proper records should be maintained throughout a project’s life to avoid the 
necessity to recreate and remember the details of the problems that resulted in the claim.

Early recognition of a claim is a critical factor affecting entitlement and subsequent 
quantification. The affected party must be able to present a convincing cause-and-effect
relationship between the claim type and the damages claimed to obtain a successful 
resolution of the disputed issue. Although knowledge of construction contract law is 
beneficial to both the owner and the contractor, the critical elements for recovery of 
compensation remain the identification, notification, and documentation of the facts of the 
claim situation.



10

Classification of Claims

A claim is simply a demand from one party to another that his alleged rights be 
satisfied. There is the concept of additional payment outside the contractual 
machinery of valuing the work itself. It is vital that the professional understands 
the principles involved, he can come under fire, directly from his client or indirectly 
from the contractor through the client, depending upon whether he properly deals 
with such claims.

There are three types of claim which can be made:

� Contractual

� Common Law or “ex-contractual”

� Ex-gratia or “hardship claims”
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FPSO in Singapore, Pipe Racks complete and 
awaiting Module installation
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Contractual Claims
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� Contractual claims are claims made in accordance with the express 
provisions of the contract

� Not all breaches of contract which would entitle the contractor to recover 
damages through arbitration or the courts are covered, but only certain 
ones

� Some are not breaches at all

� The purpose of such contractual provisions is to avoid the necessity of 
going through the courts

Contractual claims:
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Directed Changes:

� Situation where contractor required to perform work within context of 
contract, that is considered a change in the contractor's scope of 
work

� Change might be an addition or deletion of work or use of different 
methods, materials, or designs

� By definition, owner recognizes existence of a directed change, but 
there may be disagreement regarding amount of compensation due 
the contractor

� A directed change involves either a written or verbal instruction to 
change some aspect of the work 
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Defective & Deficient Contract Documents 
Claim:

� Also known as “Errors and Omissions”

� Involves errors in Contract drawings, specifications, or Contract language

� If Contractor directed to proceed according to plans etc, Contractor not

responsible for consequences of defects in same plans and specifications
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� Activity of one party is impeded by the inactivity, inability or constraint of other 
party 

� Delay occurs – impacted party should record, if possible, document any resulting 
effects connected to the delay

� Excusable Delays – delays not caused by Contractor; entitled to Extension of  
Time

� Non-excusable delays – contractor caused delay; compensable to owner in form 
of liquidated damages or actual damages

� Concurrent Delays – occurrence of two or more delay events at the same time; 
consider: other work, critical path impact and other delays?

� Neutral Delays – e.g. Force Majeure, weather or strike

� Compensable Delays – responsibility of client/owner

Delay Claim:
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Impacts from Hurricane Ivan
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� Applies to Contract modifications developed gradually

� Created without notice or knowledge

� Constructive change is difficult to document

� Effects of changes do not manifest themselves until after project completed or 
near completion

Constructive Change Claim:
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Acceleration Claim:
� Normally occurs when Work scope increases but schedule is not modified to 

accommodate increases

� Acceleration also applies to situations where Contractor needs to complete Work in advance 
of agreed schedule

� Acceleration, the speeding up of job schedule, is a change

� This can be quite costly, extra men may have to work overtime resulting in inefficient working

� Contractor may have to accept extra cost because of liquidated damages

� May have contractual obligations that require same men and extra effort and in best interest 
to accelerate

� Owner may direct acceleration, he will shoulder extra cost

� Good documentation of extra costs always essential
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Constructive Acceleration Claim:
Constructive acceleration occurs when a delay takes place beyond a contractor's control, and 

yet the owner expects the job to be completed by the original contract completion date. 

A contractor's claim for constructive acceleration should meet the following criteria: 

� The delay is a result of causes that would entitle the contractor to time extension under 
the contract

� The contractor requests time extension for the delay in a timely manner, in accordance 
with the contract

� The owner fails or refuses to grant a time extension to the contractor

� The owner requires the contractor to complete the work in accordance with the original 

schedule or indicates an intention to penalize the contractor for failing to complete the 
work in accordance with the original contract schedule

� The contractor then endeavors to accelerate by working additional hours, by committing 
additional resources, or by other means

� The contractor incurs additional expense in carrying out these acceleration efforts
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Extension of Time Claim:
� Extensions of time are dealt with promptly by the contract administrator

� Prospective extension of time, based upon likely delay to completion caused by    
an employer delay

� After completion, has to grant a retrospective extension of time based
upon the actual delay to completion

� No power to reduce the prospective extension of time granted if it turns out that,  
in fact, the actual delay to completion was less 

� Prospective extension of time might be dealt with incrementally
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FPSO under construction in the dry dock, and 
delayed and already over budget!



Direct Loss and/or Expense Claims:

The contractual machinery for dealing with reimbursement of losses due to
disruption prolongation or both, may be expressed as “direct loss and/or expense”, 
“damages, loss and/or expense”, or simply “expense”

“Direct loss and/or expense” entitles the contractor to recover the equivalent of 
damages for breach of contract at Common Law

Damage, loss and/or expense adds little to the meaning, but the omission of the 
word “direct” may entitle the contractor to such consequential losses as he can 
prove

Consequential loss or damage is the loss or damage which does not result directly 
and naturally from the breach of contract. Croudace Construction Ltd  v  Concrete 
Products Ltd (1978)



Direct Loss and/or Expense Claims: (continued)

� Most forms of contract, allow for reimbursement of direct loss and expense 

� Reference is absent, then the claimant still has his rights under common law

� Relevant or neutral events

� Direct loss & expense is generally considered to be equivalent to damages

� “Balance of probabilities” applies

� Generally giving of timely and adequate notice by the contractor is a 
condition precedent to recovery of loss and expense

� Importance of early notice, records & early forecasts of loss & expense

� Aim must be to “get your claim in the client’s budget”



Direct Loss and/or Expense Claims: (continued)

Principal heads of claim are usually:

1.  Site preliminaries

2.  Head office overheads (Hudson , Emden  & Eichleay)

3.  Loss of profit / opportunity

4.  Disruption and loss of productivity

5.  Increased costs (fluctuations) due to fixed price shift

6.  Finance charges

7.  Costs of preparing claims (3rd Parties)

8.  Global claims



Differing Site Conditions Claim:

� Also know as “changed condition” claim

� Claim normally involves variations from existing structures, subsurface or 
foundation conditions or subsea data

� Different site conditions can detrimentally affect Work performance

� Conditions not reasonably known or anticipated time Contract entered

� Can be brought about by contract work shifted into new time period
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Differing site conditions includes the seabed floor.



Global Claims:
A global claim will succeed where the events for which the employer is responsible 
are shown to be dominant. Otherwise, an apportionment of loss between concurrent 
causes will generally be appropriate. John Doyle Construction Limited v Laing 
Management (Scotland) Limited, Inner House Court of Session, 11 June 2004.

Points to consider in submitting a “global claim”:

� Rolled-up claims may be used both in relation to monetary & time claims

� A total costs claim is not outlawed but is to be viewed with caution

� The Contractor must first establish events have actually occurred which entitle 
him to reimbursement or extension sought

� Show complied with the contractual machinery for making claims in respect of 
each such event (conditions precedent)



Global Claims: (continued)

� Elements of the claim that can be practicably isolated - Contractor must present 
claims in respect - individual awards may be made 

� Cause that could have been considered in isolation will be disregarded in
assessing global loss

� Contractor must still establish that each head of claim qualifies him for the benefit   
sought

� The global approach is strictly limited to assessing the amount of the claim in time or 
money

� Global approach can only be applied to quantum not liability

� Only justified in cases where it is difficult or impossible to make an accurate
apportionment between interactive causes

� Contractor must not have delayed in making his claim, i.e. contributed to difficulty in  
apportioning the delay or loss or expense between causes



Cumulative Impact Claim:
� Construction contracts generally contain a Change clause

� Clause allows owner right to change contract within certain limits -
contemplated purpose

� Larger complex construction projects, such as FPSO’s, SPAR’s and Subsea 
projects, will involve multiple changes.  

� Multiple changes act in sequence or concurrently – ‘synergistic effect’ upon the 
base work.  

� Synergistic effect may be difficult to comprehend.  

� "Cumulative impact" is the disruption that happens between two or more 
change orders and basic work

� "Cumulative impact", does not include local disruption directly attributable to a
specific change order



Cumulative Impact Claim: (Continued)

� Key notions with the cumulative impact claim are: unforeseeability of the impact on 
productivity  caused by a large number of changes and  whether the change order language 
constitutes a waiver or reservation of this claim 

� A cumulative impact claim does not logically have to equate to a cardinal change in the 
contract. (see later) 

� Cumulative impact claim – examine  the understanding or contemplation of the parties  

� When the contractor signed the multiple separate change orders, did the contractor 
contemplate all of the impacts that these changes would cause? 

� To establish a cumulative impact claim, the contractor will need to demonstrate to the court 
that the change order procedure contemplated by the contract did not adequately take into 
consideration the cumulative impacts caused by the multiple change orders 

� Contractor will have to establish - impacts caused by the multiple changes were 
unforeseeable.

� Focal point on most cumulative impact claims - issue of waiver or reservation under the
express language of the change order (beware: rules of ‘incorporation’)
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Try identifying multiple changes in pipe design, 
procurement, fabrication and installation for an FPSO to  
demonstrate and prove a cumulative impact claim.
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Common Law or “ex-contractual”
Claims



Common Law or “ex-contractual” claims:
� Common Law or “ex-contractual” are claims made outside the express 

provisions of the contract, basically on the basis of breaches of contract 

� It is open to the contractor to claim through the contractual provisions, if 
applicable, or at common law or a mixture of both

� The contractor, however, cannot recover two



� Loss and/or Expense for prolongation where reference is absent in 
contract, then the claimant has his rights under common law

Loss and/or Expense Claim:



� This claim situation frequently involves third party constraints or disruptive
influences imposed by the owner's contract administration 

� Contractors should be able to expect to provide efficient and productive
performance without interference from the owner; (implied and not 
expressed terms)

� Gray-Jones v. Jones (2000) 137 O App3d 93, 100-102.

Interference:
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Now where did I put that insurance policy?
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Ex-gratia or “hardship” Claims



� Ex-gratia are sometimes known as “hardship claims”

� They are usually admitted to have no legal basis when made and nether project 
manager nor engineer has authority to consider them

� It is entirely for the employer to decide whether he should pay all or any part of 
the claim 

� There may be some point in the employer making such a payment depending on 
the circumstances

Ex-gratia or “hardship” Claims:
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Further Potential Claims



Other construction claim types which owners should possess a fundamental 
knowledge include:

� Suspension
� Loss of profit 
� Loss of Productivity (efficiency)
� Disruption and Out of Sequence Working
� Breach of Contract
� Termination
� Consequential Damages
� Inclement Weather
� Warranty
� Strikes
� Impossibility of Performance
� Owner-Furnished Items (“free issue materials”)
� Acts of God (natural disaster)
� Acts of Government (Force Majeure)

Further Potential Claims:



42

What type of claim(s) do you think this event 
gave rise to?
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Claims Awareness - QUIZ



44

Introduction:

You will be shown a set of events (narrative) or occurrences that give rise 
(cause) a claim. 

Please try and identify to head of claim, and where possible the
classification/type, i.e. is it a contractual, ex-contractual, or ex-gratia claim.

Not all the questions have been covered in the presentation, so they will 
test your commercial/contractual knowledge.

Good luck !!
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Question 1:

Warning Signs:

Insistence by the Owner, Owner’s Engineer on timely completion despite 
excusable delays.  (Look for refusal by owner or prime to grant justifiable time 
extensions).

CONSTRUCTIVE ACCELERATION 
(expedited working)
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Question 2:

Warning Signs:

Physical site conditions that either differ from those described in the contract, or 
that are unusual or extraordinary.  NOTE:  Be sure to immediately notify the 
Owner, Owner’s Engineer before disturbing the condition encountered.

DIFFERING SITE CONDITIONS 
(unexpected circumstances)
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Question 3:

Warning Signs:

Substantial change by the Owner, Owner’s Engineer in scope of contract work 
such that you are required to perform work that is far in excess of, or entirely 
different from the work called for by the contract, or from work reasonably expected 
to be added by change order.

CARDINAL CHANGE 
(major alterations)
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Question 4:

Warning Signs:

Change in contract work by the Owner, Owner’s Engineer without issuance of a 
formal change order, insistence by the Owner/Sub on performance in a manner 
different from that allowed by the contract or refusal to accept performance in a 
manner allowed by the contract.  Owner, Owner’s Engineer requires 
performance of work not called for in the contract, but refuses to issue a 
change order.

CONSTRUCTIVE CHANGE 
(unacknowledged modificating)
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Fiscal Metering Module that was impacted by extensiv e 
‘preferential engineering’ changes, leading to a cardin al 
change claim.
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Question 5:

Warning Signs:

Owner, Owner’s Engineer unreasonably delays issuance of change orders such 
that time or resources are wasted even if you expect a change order to be issued, 
look for loss of skilled labor, idle equipment, inefficiencies or other costs caused by 
any unreasonably long delay between the promise of a change order and the 
actual issuance of the order.

DELAYED ISSUANCE OF CHANGE ORDERS 
(change delay)
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Question 6:

Warning Signs:

Time spent awaiting instructions, decisions or clarifications from the Owner, 
Owner’s Engineer; work force or activities shifted while waiting, or efforts wasted 
because information comes late.

LACK OF INFORMATION OR DECISION 
(awaiting instructions)
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Questions and Answers


